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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
ODILON BANDA HERNANDEZ,
Defendant-Appellant.

)
)
)
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)
)
)
)
)

Nos. 45951, 45952 & 45953
Twin Falls County Case Nos.
CR-2013-14141, CR-2015-4264 &
CR-42-16-11199

RESPONDENT'S BRIEF

Issue
Is any error in the district court’s denial of Hernandez’s Rule 35(a) motions for correction
of an illegal sentence on the basis that such motions were untimely harmless beyond a reasonable
doubt because Hernandez’s sentences are not illegal from the face of the record, and his claims
of defects in the underlying proceedings do not fall within the scope of a motion for correction of
an illegal sentence pursuant to Rule 35(a)?
Any Error In The District Court’s Denial Of Hernandez’s Rule 35(a) Motions For Correction
Of An Illegal Sentence On The Basis That Such Motions Were Untimely Is Harmless
Beyond A Reasonable Doubt
In 2013, the state charged Hernandez with possession of methamphetamine in Twin Falls
County Case No. CR-2013-14141 (hereinafter “the 2013 case”).

(45951 R., pp.3, 5, 20.)

Hernandez pled guilty, and the district court imposed a unified sentence of five years, with two
1

years fixed, but suspended the sentence and placed Hernandez on probation for three years.
(45951 R., pp.8-9, 21, 121.)
Less than one year later, the state charged Hernandez with felony driving under the
influence of alcohol (DUI) in Twin Falls County Case No. CR-2015-4264 (hereinafter “the 2015
case”). (45952 R., pp.11-12, 22-24.) Hernandez pled guilty to the charge and also admitted to
having violated his probation in the 2013 case. (45952 R., pp.26-36; 45951 R., pp.10-11.) The
district court revoked Hernandez’s probation in the 2013 case, imposed a consecutive unified
sentence of seven years, with three years fixed, in the 2015 case, and retained jurisdiction in both
cases. (45951 R., pp.12, 21, 121; 45952 R., pp.37-44.)

Following the period of retained

jurisdiction, the district court suspended the balance of Hernandez’s sentence in each case and
placed him on probation for four years. (45951 R., pp.20-26; 45952 R., pp.46-52.)
Less than nine months later, the state charged Hernandez with possession of
methamphetamine and possession of drug paraphernalia in Twin Falls County Case No. CR-4216-11199 (hereinafter “the 2016 case”). (45953 R., pp.21-23.) Hernandez pled guilty to the
possession of methamphetamine charge and also admitted to having violated his probation in the
2013 and 2015 cases. (45953 R., pp.28-44; 45951 R., pp.28-45, 47; 45952 R., pp.65-82, 84.) On
January 9, 2017, the district court revoked Hernandez’s probation and executed his underlying
sentences in the 2013 and 2015 cases, and it imposed a consecutive unified sentence of two
years, with zero years fixed, in the 2016 case. (45951 R., pp.49-53; 45952 R., pp.86-90; 45953
R., pp.46-52.)
On March 8, 2018, Hernandez filed, inter alia, a Rule 35(a) “Motion for Correction of
Illegal Sentencing by Means of Violations of Sentencing Procedure and PSI Consideration” in
each case. (45951 R., pp.69-73; 45952 R., pp.108-12; 45953 R., pp.73-77.) In his motions,
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Hernandez argued his sentences were illegal because “he was not told by counsel that he did not
have to speak with the PSI investigator” and because the court should have ordered a
confidential neuropsychological examination at public expense. (45951 R., pp.69-73, see also
pp.78-119; 45952 R., pp.108-12, see also pp.117-58; 45953 R., pp.73-77, see also pp.82-123.)
The district court denied the motions, finding that it lacked subject matter jurisdiction to consider
them because the motions were not timely filed. (45951 R., pp.120-23; 45952 R., pp.159-62;
45953 R., pp.124-27.) Hernandez filed a notice of appeal in each case, timely only from the
denial of his Rule 35(a) motions. (45951 R., pp.124-31, 143-46; 45952 R., pp.163-70; 45953 R.,
pp.128-35, 143-46.) The Idaho Supreme Court has consolidated Hernandez’s appeals. (45951
R., p.142; 45952 R., p.177; 45953 R., p.142.)
Hernandez argues that the district court erred by denying his Rule 35 motions for
correction of an illegal sentence as untimely. (Appellant’s brief, pp.6-9.) The state concedes the
district court erred in concluding it lacked subject matter jurisdiction to entertain Hernandez’s
Rule 35(a) motions. See I.C.R. 35(a) (“The court may correct a sentence that is illegal from the
face of the record at any time.”). The error is harmless beyond a reasonable doubt, however,
because Hernandez’s sentences are not illegal from the face of the record, and his claims of
defects in the underlying proceedings do not fall within the scope of a motion for correction of
an illegal sentence pursuant to Rule 35(a). See I.C.R. 52 (“Any error, defect, irregularity or
variance that does not affect substantial rights must be disregarded.”); State v. Montgomery, 163
Idaho 40, 44, 408 P.3d 38, 44 (2017) (citing State v. Almaraz, 154 Idaho 584, 598, 301 P.3d 242,
256 (2013)) (an “error is harmless if the Court finds that the result would be the same without the
error”).
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Pursuant to Idaho Criminal Rule 35(a), a district court may correct a sentence that is
“illegal from the face of the record at any time.” In State v. Clements, 148 Idaho 82, 87, 218
P.3d 1143, 1148 (2009), the Idaho Supreme Court held that “the interpretation of ‘illegal
sentence’ under Rule 35 is limited to sentences that are illegal from the face of the record, i.e.,
those sentences that do not involve significant questions of fact nor an evidentiary hearing to
determine their illegality.” An illegal sentence under Rule 35 is one in excess of a statutory
provision or otherwise contrary to applicable law. State v. Alsanea, 138 Idaho 733, 745, 69 P.3d
153, 165 (Ct. App. 2003). Idaho Criminal Rule 35 cannot be used as the procedural mechanism
to attack the validity of the underlying conviction. State v. McDonald, 130 Idaho 963, 965, 950
P.2d 1302, 1304 (Ct. App. 1997).
The state acknowledges the district court had jurisdiction to rule on Hernandez’s motions
for correction of an illegal sentence, which he brought pursuant to I.C.R. 35(a). The court’s
ruling to the contrary is harmless, however, because Hernandez’s claims that “he was not told by
counsel that he did not have to speak with the PSI investigator” and that the district court should
have ordered a confidential neuropsychological examination at public expense are not the proper
subject of a Rule 35(a) motion. On their face, the claims do not allege Hernandez’s sentences
are in excess of any statutory provision or otherwise contrary to applicable law. Rather, they are
claims that his counsel and/or the district court committed error before the imposition of
sentence. The alleged errors are therefore not within the scope of Rule 35(a). See, e.g., State v.
Wolfe, 158 Idaho 55, 65, 343 P.3d 497, 507 (2015) (“Rule 35’s purpose is to allow courts to
correct illegal sentences, not to reexamine errors occurring at trial or before the imposition of the
sentence.”).
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Hernandez’s sentences of five years, with two years fixed, for possession of
methamphetamine; seven years, with three years fixed, for felony DUI; and two years, with zero
years fixed, for possession of methamphetamine all fall within the statutory maximums permitted
by law. See I.C. § 18-8005(b)(b) (maximum prison sentence for felony DUI—two or more prior
DUIs within 10 years—is 10 years); I.C. § 37-2732(c)(1) (maximum prison sentence for
possession of methamphetamine is seven years). Because Hernandez’s sentences fall within the
statutory guidelines and are not in excess of a statutory provision or otherwise contrary to
applicable law, he has failed to show that his sentences is illegal. Because Hernandez presented
no cognizable grounds for relief under I.C.R. 35(a), any error in the district court’s finding that it
lacked jurisdiction to entertain Hernandez’s Rule 35 motions is harmless. The district court’s
orders denying Hernandez’s Rule 35(a) motions should therefore be affirmed. 1

Conclusion
The state respectfully requests this Court to affirm the district court’s orders denying
Hernandez’s Rule 35 motions for correction of an illegal sentence.

DATED this 18th day of January, 2019.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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In the event this Court construes Hernandez’s Rule 35 motions as motions for reduction of his
sentences pursuant to I.C.R. 35(b), the state submits that the district court correctly concluded it
had no jurisdiction to consider the motions because, as Hernandez acknowledges (see
Appellant’s brief, p.6), they were not timely filed. See I.C.R. 35(b) (motions for reduction of
sentence must be filed within 120 days of entry of judgment or order relinquishing jurisdiction,
or within 14 days of the filing of an order revoking probation); State v. Sutton, 113 Idaho 832,
748 P.2d 416 (Ct. App. 1987) (filing limits of Rule 35 are jurisdictional).
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I HEREBY CERTIFY that I have this 18th day of January, 2019, served a true and
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iCourt File and Serve:
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__/s/_Lori A. Fleming____________
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Deputy Attorney General
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